Bayetijder Bauhh{g
Tagung 1949/50

Veilage 3333

Nustilhrungen von Dr. Eharies D, Winning

gum Eniwurf eines Gejeges iiber die Drganijation der Bolf3jdulen vor den vereinigten Lanbdtagdausidiifien fiir
Sulturpolitijde Fragen und fiir Redhtd= und Berfafjungsfragen am 4. Februar 1950, 9.30 Uhr -

(Die deutfhe berfepung ffammt vou der SDivenftfteHe;beé‘ Landtommiifars)

Gentlemen: -

For the first time since you adopted your constitution
on December 1, 1946, I am attending your meeting to-day.
I am here at your request to comment on your proposed
law on the Organization of Elementary Schools. I regret
that no German translation is available for you today, but
one should be ready for you on Monday,

I speak with full authority for the Land Commissio-
ner. My comments are also in- complete agreement with
the conclusions-of the Legal Review Board of the Office
of Military Govérnment. I have no reason to conclude
'that the opinion of the Office of the High Commissioner
would in any way differ from that which I present.

This is an important law, and I have discussed it

provisions with many representatives in the Office of the
High Commissioner. . . .

The Bavarian Law

The Bavarian Law on the Organization of Elementary
Schools, generally speaking, appears to be discriminatory
of parents who desired to send their children to non-de-
nominational schools; it also appears to. be discriminatory
of religious groups, except church sdcieties, and philosophic
ethical organizations recognized by the state.

It is believed: that thesé discriminatory elements of

the law violate the Bavarian Constitution which provides, .

generally speaking, for equal treatment of all pérsons
- regardless of religious belief or race.

~ Article 83 of the Bavarian Constitution provides that
the system of elementaty and-vocational schools is parti-
cularly within the sphere of local self-government.
Article 11, Section 2, of the Constitution~provides that
municipalities have the right of self-government . . ...
within the limits of the law. Article 130 states that the
entire educational and school system iIs under the super-
vision of the state, but it does not grant the state the
right to establish or administer -elementary or vocational
schools. Article 138 permits the state to establish and ad-
minister institutions of higher education; but makes no ex-

ception to grant the state power to “establish elementary
~ .

" schiools. :
The Nawiasky-Leusser commentary on the Bavarian

Constitution,- in discussing Article. 130 of she Bavarian .

- . Constitution, states on page 211, that Article 83 of the
" Bavarian Constitution refers the establishment and main-
_tenance of eleméntary schools to the municipalities.

Meine Herven!

Bun erften Male jeit ber Wnnahne Jhrer Berfaj-
fung am 1. Degember 1946 toohne iy Heute hrer
Gitung bei. Jdy bire Hrer auf Jhrven Wunfdh, um gu
Shrem Gefesentivourf {iber die Organtfation ber Volfs-

~jdulen Stellung zu mehmen. Jd) bebauve, Jhnen feute

fetne beutjdje Uberfepung zur Berfitgung ftellen zu
formen, aber Das bitrfte am Montag gejdhehen. _

- Jd) fpreche mit Der auddbriidliden Bebolmadhti-
gung de3 Lanbesfomumifjars. Meine Ausfithrungen
ftehen gleichfalls in pollem Cinflang mit den Auffafjun-

Cgent bed Pritfungsausjchuifes fiir Gefepgebung bes

Amte3d ber Militdrregierung. Jh Habe feine BVeranlaf-
fung, angunehmen, dafp Die Unficht ded Amtes Dbed
Hohen Kommifjars i jvgerdeiner Weife von derjeni-
gent abpeidht, Dre idy Jhnen darlege.

€8 hanbelt fich Hier um ein ipidhtiged GSefep, wid
ich habe feine Beftimmungen mit bielen BVertretern besd
Amted Hed Hohen Kommiifars. bejproden.

Das bayerijhe Gejes.

Dasg bayerijge Gejes itber die Organijation der
Bolts{dhulen {dheint, allgemein gefprodhen, Eltern gegen=
ftber Disfriminterend ju fein, bie thre Kinber in Ge-
metn{daftdidulen {Diden twollen; ed {deint audy veli-
gitfe Gruppen, mit Ausdnahme fHrdlidger Gefeljdaften, -
und weltanjdaulide Gemeinfdaften, die vom Shaat
arnterfannt find, zu disfriminterven. ,

BWir glauben, daf diefe bisfriminierenden Beftand-
tetle Ded Gefeped tm Wiberfprud) sur Bayerijden Ber-
fafjung ftehen, bie, allgemein gejprodyen, gleide Be-
handlung aller Perjoren ofhne Ritdfidht auf veligitfes .
Befenninid ober Rajfengugehsrigleit vorfieht.

Art. 83 ber Baperijdyen Berfafjung fieht vor, dap
Dag Bolid: und Berujsjdyuliwefen gany befondersd in den
Beretd) der Hrilidgen Selbftverivaltumg falt. Avt. 11
Ab]. 2 der Verfafjung fieht bor, dap Gemeinden dad
Redyt der Selbjtvertvaltung hoben . . . . im Rahmen
Der Gefepe. Urt. 130 beftimmt, baf Dad gefamte Crzie-
hungs- und Sdulwefen unter der Aufjicht Ded Staates
jteht, aber er gemdhrt dem Gtaate nidht dad Redyt,
Bolfs- pber BVerujdjdulen zu ervidhten ober zu ber-
_toalten. Art. 138 erlaubt dem Staat, hihere Sdhulen u
exvidhtenn und zu berivalten, aber madyt feine Ausdnahme
infihtlic) einer ftaatlidgen Befugnis, BVolts{dulen ein=
guvtdhten, - - _

Der Kommentar von Nawieffy-Leufjer sur Baye-
vijien Berfafjung fpridt bei ber Behaudlung -Dded
Art. 180 ber Bayevifchen Verfafjung auf Seite 211 da-
bornt; daf AUt 83 der BVayerijden Verfafjung die €r-

" vidtung und Erhaltung von BVolts{dulen dén Gemein-

Den gupetft,



Permit me to be more specific and to refer to the
proposed law paragraph by paragraph.

Paragraph 1, section (2) of the proposed law violates
Article 83 of the Bavarian Constitution which states that,
“The sphere of self-government of municipalities particu-
larly includes . ... . elementary and vocational and adult
education”, (Probably a more accirate English translation
of “elementary and vocational” is “elementary and voca-
tional school system”). The establishment of elementary
schools, according to Article 83, is a matter for municipali-
ties, Both sections 1 and 2, Par. 1 of the proposed law are
inconsistent with Article 83 in so far as they limit or ex-
clude local authority. -

Paragraph 3 of the draft law violates Article 83 of

the Bavarian Constitution by implication, because the

state is apparently going to form schools; and it violates
Article 135 because it denies parents or legal guardians

the right to elect the type of school they desire. N

" Paragraph 5, although based on Article 135 of the
Bavarian Constitution, is inconsistent with occupation
principles in that it discriminates against non-denomina-
tional schools, because non-denominational schools will be
established only in places with a population of mixed
religious faith. '

Paragraph 6, section 1, by implication excludes child-
ren of one religious faith from attending a confessional
school of a different religious faith when it states, “Con-
fessional schools are schools where children of a certain
confession are taught . . . .”.

Paragraph 6, section 2, violates Article 83 by giving
the right of final decision in matters relating to the selec-

tion of the teacher according to confession to the “State .

school supervision” and not to the Jocal authorities, “State

school supervision™ (School Boards) is a vague term, What -

© is it? The inadequacy of this section was revealed in the
school strike in the Traunstein area.

Paragraph 7 again violates Article 135 by failure
to provide for non-denominational school transfer for
pupils whose parents may desire their children to attend

such a school.

Paragraph 8, section 1 — “Christian occidental prin-

" ciples” violates Articles 107 and 127 for failure to recognize
Non-Christian or other religious, philosophical, or educa-
tional principles, 4nd violates Article 137, paragraph 2
which provides that“Instruction in the generally recognized
principles of morality is to be organized for students who
do not take part in religious instruction”.

Paragraph 8, section 2, violates Article 107, sec-
tion 3 and 4 of the Bayvarian Constitution, “enjoyment of
civil and political rights is neither determined nor limited
by religious creed”. “Eligibility to public office is inde-
pendent of religious creed”. Article 33 of the Basic Law
guarantees compafable privileges.

- Grlauben Gte mir, auf Cingelheiten eingugehen

wnd zu bem Gefepenttourf Paragrap) fiir Parvagraph .

Gtellung zu nehmen.

Pavagraph 1 Ubfap 2 ded Gejepentiourfs jteht tm
BWiverfprudy su Art. 83 ber Bayer. Verfaffung, mwelder

befagt, dap ,in Den eigenen Wirfungsfreis ber Ge- -

meinden ingdbefonbere fallen . . . . Bolfs- und Berufs-
fpulen und Crivadjenenbildbung”. (Eine genauere eng-
Itiche ﬁberfeguwg ber Worte ,KElementary and voca-
tional schools” it mafridenlich ,elementary and
vocational school  system”)) Die Crridtung bon
Bolta{dulen gemdp Art. 83 ift eine Angelegenbeit der
Gemeinben. Abfap 1 und bjag-2 ded Pavagraphen 1
be3 Gefepentiourfd ftimmen nidyt ibevein mit Art. 83
nfofern, ald fie Drilihe Befugniffe begrenzenober aus-
Jchliefzen. ~ )
Paragraph 3 bed Gefjepentivurid verlept mittelbar
Art. 83 ber Bayer. Verfafjung, vetl der Staat offen-
bar ©dyulen erridhten will; und er verlest Wt 135,
et er Eltern ober Erziehungsbereditigten das Medt
bevweigert, Ddiefenige ©dulart zu todhlen, Die fie

mwiinjden.

Obgleidy Pavagraph 5 auf dem Art. 135 ber Bayer:
Berfafjung berubt, jteht er im Gegenfas su Grundidgen

der DBefapung, dadurd, dah er Gemeinfdajtdichulen

unterfchiedlich Dehandelt, inbem Gémeinjdajtdichulen
nur an Ovien evridtét iverden, die etne befenntnis-

mifig gemijdhte Bevbdlferung haben.

"~ Pavagraph 6 Abfap 1 {Glieht auf Gruud feiner
Audmirfungen Kinder eined religidjen Belenniniijed da-
bont au3, eine Befenninidjdyule einer andbeven Konfeffion
3u bejudhen, wenmn e3 bort heiht ,Befenninisjdulen jinb
©dufen, in Denen Rinber eined beftimmben Befennt-
nifjed untervidhtet werben . . . 1.

Baragraph 6 Abjas 2 verlept Art.83 dadurd, bap
er Dad Redyt ‘ber endglilttgen Entjdeibung itber die Aus-

wahl desd Lehrerd nad) Konfeffion der |, fraatlichen Sdhul- -

auffidt” gibt und nidyt den Hrtlichen BVehorvden. ,Staat-

- lidge Sdulaufficht” (School Boards) 1t ein ungenauer

Begriff. Was bebeutet er? Die Unzultnglidhfeit diefes
Abjages tvat bei Dem Sdulitreif im Gebiet von Traun-
ftein zutage,

PBaragraph 7 iederum bverlept Art, 135 dadurd),
baf etrte Beftimmung fehlt, wonad) Cltern Hhre Kinder
in eine GemeinjdaftdiGule {hiden fBunen, wenn fie
witnjdjen, dap 1hre Kinder eine devartige Sdhule befucdgen.

~ Su Paragraph 8 Abjap 1 fteht der Begriff ,drift-
lich=abendlandiide Grunbjige’ im Gegenjap zu dDem

Art. 107 und 127, da nidt=driftlide oder anbere reli-

gtbfe, philojophifdhe ober emieherifche Grundidfe nidht
arnerfannt foerben, unbd . der gleihe Ubjah berlept
Art. 137 Ab]. 2; welder befagt ,fiir Sdyiler, die nidht
am Religiondunterricht  teilnehmen, -ift ein Unterricht
itber dte allgemein anerfannten Grundiape der Sith
[idhfeit etngurichten”.

Paragraph 8 UG 2 verlept Mnt. 107 Abjas 3

und 4 der Bayer. Verfafjung, ;durd das veligivje Be-
fenninid mwird ber Genuf Dder ftaatdbiivgerlidhen unbd
biivgerlichen Redhte tveder bedingt nody bejdhrantt”. ,Die
Sulafjung su bden Bffentlichen Amtern ift bon Ddem
religitfen Befenninia unablhangig”. Art. 33 de3 Bonwer
Grunbgefeges gavantiert dhnliche Grundredhte, '



Paragraph 8, section 2, limits employment by a reli-
gious requirement and affiliation in providing that “tea-
chers shall, as a rule, belong to the confession of the
majority of the children™.

Paragraph 12, section 2, again discriminates in favor
of denominational schools by providing that children
whose parents desire that they attend confessional schools
can be transferred to a neighboring confessional school if
no confessionals schools are in, the district, but it fails to
make a similar provision for transfer and attendance at

non-denominational schools where applicable. This again _
violates Articles 107 and 135 of the Bavarian Constitution.

Paragraph 13 violates Article 127 by giving only to
church societies rights concerning teaching at a confessional
school. No comparable provision is made for other reli-
gious societies and philosophical or ethical groups recogni-
zed by the state. It is also inconsistent with occupation
policy in that it grants special privilege. It is questionable
whether schools operated by private societies should be
. paid for by public funds. In many points this law appears
to contradict the Bavarian Constitution. In addition o the
‘tontradictions with the Bawvarian Constitution, the law is
vague in many respects, so that too many matters of im-
portance would have to be left to the as yet undiscloged
administrative regulations, which in turn might result in
excessive’ delegation of excessive powers to the executive.
Thus this law is not good legislation as such. Furthermore,

_ this law appears-to be most narrow and restrictive. The.

Bavarian Constitution provides for the establishment of
confessional schools, and under the Constitution this right
must be defended; but it also guarantees that in the establish-
ment of them every effort must be made to prevent antago-
nisms that might develop among religious organizations,
and to prevent discrimination against citizens who are not

members of such organizatiofis. This, the law does not

seem to do. ' é

\

You areall aware of what Mr. McCloy said so many
times on his recent wisit to Munich and other cities of

Bavaria. He stressed the point that it is very much in the.

. interest of the State of Bavaria to give evidence of its
. devotion to democracy, and that it would be most ad-
vantageous if the State Government and the Landtag would
take forwand looking action particularly in the field of
school legislation. This law, if passed in this shape, restrict-
ing the sphere of local self-government, could not be
regarded either as constitutional or as progressive, demo-

. cratic legislation.

" May I thank you for inviting me to present these
opinions and comments. ‘ .

3

Paragrapl 8 Ab{. 2 [drdantt die Bejddftigungs-
mbglichfeit durdy Die BVorausjepung eined religitfen Be-
fenniniffes ein, inbem er vorfieht, baf ,Rehrer in ber
egelDem BVefenninid der Mehrheit ber Rinder ange-
hiven follen”. )

Bavagraph 12 AbJ. 2 beborgugt wieder Befenntnis-
Jchulen Daburd), daf er Deftinunt, bafy Rinder, die nad)
sem Wunfdpe ihrer Cltern eime Befenninidjdule be:
fudhenn {ollen, eine Dbenadpbarte Befenninisdjdule Dbe-
juchent EBnnen, fall3 in der Gemeinde feine {olde vor-

. hanben ift. Aber er enthdlt feine entfpredhende Beftim-
mung fitv Ubevgang in eine und Befudy einer Gemvein-
{daftaidule, wo dred” in Frage fommt Died verlept
wiederunt die Wrtifel 107 und 135 der Baper. Ver-
jafjuig. .

Pavagraplh 13 perlept Wrt. 127, indem dag Nedt,
an Vefenminig{dulen zu untervidten, nur Hrdliden
Genoffenfdaften gegeben ivird. Cine dhnlide Beftim-
mung fitr anbere FReligiondgemeinidhaften und ftaatlid
anerfannte eltanfdhaulihe Gemeinfdhaften fehlt. Er

*fteht gleihfalld in Widberfprudy zur Bejapungspolitif
paburdy, daf er befondere Lorredhte verleiht. €3 it frag:
liy, ob ©dyulen, bie pon privaten Gemeinfdaften ge-
fithrt - werden, aud bffentliden Mitteln unterhalten
verden follen. Jn pielen Punften {deint diefes Gefes
in Widerfprud) zur Baperijden Verfafjung zu frehen.
Buiaplih zu den Wiberfpriichen mit ber Bayerijchen
Berfafjung ift Dad Gefes in bieler Hinficht untlar, jo daf
su biele Dinge von Widptigeit Hidher nod)y nidyt per-
dffentlichtery  Durdfithrungsbeftimmungen  itberlafjen
bletben mitrben, die ifhrerfeitd eine itbermaBige Verlei-
hung gefesgebender Gemalt an bie Cyrefutive zur Folge
Haben fonnten. Somit ift biefed Gefep nidht ald gute
Oefepgebung zu begeidhmen, Weiterhin evidjeint biefed
Gejeps duperft eng und einfdrénfend u jein. Die Baye-
rifdhe Berfafjung fieht die Crrichtung bon Befenninis-
jdjulen por unbd unter der Verfafjung mufp diefed Redt
berteidigt werden; aber fie gavantiert aud), daf bei threr
Crridhtung jede Unjtrengung gemadyt werben muf, um
‘Rambpfe zu verhindern, bie fidy ziwifden religidfen Drga-
nifationen entwideln finunten, und um Didfriminterun-
gen von Biirgern, dbie nidyt Mitglieber derartiger Orga=
nifationen find, ju verhindern. Died tut dad Gefes an-
{deinend nidt. ' '

Gie tiffen alle, wasd Mr. PVecCloy fo oft bei jeinem
fitrglicgen Befudy in Dlinden und anderen bayerijden
Gtadten {agte. Crv betonte befonbderd den Punkf, daf e3
fehr im Jnteveffe ded Dayerifden Staates I%jg.e, foenn
diefer Beveife jeimer edpten Demofratijden Gefinnung
gibe, und baf e aGuperft vorteilhaft ivdre, tvenn bie
Shaatdregierung und der Landtag fortihrittlihe Map-
nahmen treffen toilivben, befonbderd auf dem Gebiet der .
Gdyulgefesgebung. Diefes Gefes fanm, wenn e3 in ber
gegentoartigen Fafjung angenomumen iird und ben
Beveid) der Srilichen Selbjtverwaltung emfdhrantt, weder
alg Derfagungémﬁﬁige, nod) al3 fortfdrittlide, bemo-
fratijde Oefepgebung betradhtet werden.

Sy barf Jhnen meinen Dant dafilr audjpreden,
baf Sie mid) eingelaben Haben, Jhnen diefe Anfichten
und Bemerfungen vorzutvagen. -

—






